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1. Situation and Recommendation

BACKGROUND AND PURPOSE

Public agency and utility projects are often both difficult to site and to permit. A public agency and/or
utility may have limited funding and constraints on facility location or access to property. Before a public
agency or utility project even enters the permit process, there may have been years of public discussion
about project design and location. The project may have been discussed in the Comprehensive Plan
and/or placed into a Capital Facilities Plan. In other cases, public projects may have been permitted
many years ago on properties containing critical areas. Changes in current conditions may necessitate
expansion, renovation or replacement of the public facility or utility despite critical area concerns.

Historically, if a public agency or utility could not meet the City of Kenmore’s critical areas regulations
standards, an exception permit review process (the Public Agency and Utility Exception or PAUE) was
allowed subject to a study and demonstration that impact minimization and other criteria had been met.
Several years ago, it was determined that this exception only could be applied to utility projects, leaving
no exception for public agency projects. In an attempt to remedy this situation, revisions to the PAUE
were proposed in 2016. These revisions were appealed to the Growth Management Hearings Board
which overturned the regulations after finding that the City needed to better demonstrate how the code
proposal incorporated best available science (BAS) in development of the regulations or provide the
basis for departures from BAS in its record.

State guidance provides criteria for including BAS in development regulations and also discusses
departures from BAS:

WAC 365-195-915
Criteria for including the best available science in developing policies and development regulations.

(1) To demonstrate that the best available science has been included in the development of critical
areas policies and regulations, counties and cities should address each of the following on the record:

(a) The specific policies and development regulations adopted to protect the functions and values
of the critical areas at issue.

(b) The relevant sources of best available scientific information included in the decision-making.

(c) Any nonscientific information—including legal, social, cultural, economic, and political
information—used as a basis for critical area policies and regulations that depart from
recommendations derived from the best available science. A county or city departing from
science-based recommendations should:

(i) Identify the information in the record that supports its decision to depart from science-
based recommendations;

(ii) Explain its rationale for departing from science-based recommendations; and

(iii) Identify potential risks to the functions and values of the critical area or areas at issue
and any additional measures chosen to limit such risks. State Environmental Policy Act (SEPA)
review often provides an opportunity to establish and publish the record of this assessment.

(2) Counties and cities should include the best available science in determining whether to grant
applications for administrative variances and exemptions from generally applicable provisions in
policies and development regulations adopted to protect the functions and values of critical areas.
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Counties and cities should adopt procedures and criteria to ensure that the best available science is
included in every review of an application for an administrative variance or exemption.

The purpose of this report is to address BAS for the PAUE regulations. The City presently is updating all
its critical area regulations and amendments to the PAUE appropriately are included with this update.

Attachment A summarizes the City’s current code for the PAUE for utilities. Attachment A also shows the
2016 Kenmore code amendment proposal, which would have reextended the exception to public agency
projects, as well as utilities, and added more stringent review criteria. This is the proposal that was
challenged and not upheld by the Growth Management Hearings Board due to the Board’s findings.
Washington Department of Commerce recommendations about PAUEs, which continue to incorporate

public agencies as recently as their June 2018 Critical Areas Handbook', are also provided in Attachment
A

This BAS Evaluation is intended to address scientific and other considerations consistent with the Growth
Management Act (GMA) rules, and to identify issues and options towards amending PAUE regulations to
address necessary public agency and utility projects. The document is organized as follows:

1. Situation and Recommendations
Best Available Science Provisions in GMA

Science and Regulatory Context

2.

3.

4, Other Considerations

5. Departures from Best Available Science
6.

Conclusion

The City’s critical area regulations are found in Chapter 18.55 of the Kenmore Municipal Code. These
regulations are designed to protect critical areas and their functions and values. Chapter 18.55 also sets
out the critical areas review process and exemptions, variances and exceptions to the rules. According to
the Commerce Critical Areas Handbook, exemptions are those activities or uses for which the critical area
rules do not apply and no review is required. Variances may be used to modify the standards.
Exceptions are used when application of the critical area regulations would prohibit a development
proposal by either a public agency or utility or a private property owner. The evaluation in this report is
focused on the BAS underlying revisions to the PAUE and its critical areas review process. Attachments
support elements of this evaluation.

CRITICAL AREA EVALUATION PROCESS

Standard Process

The City applies its critical areas regulations to all types of development and project sponsors. The permit
review is administrative in many cases.

! Washington Department of Commerce (2018). Critical Areas Handbook (Chapter 3: Structuring Critical Areas Regulations).
Available: https: //www.commerce.wa.gov /serving-communities /growth-management /growth-management-topics /critical-

areds/
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Exhibit 1 Kenmore Standard Critical Areas Regulations Process

Applicability

All lands, all land uses and development activity, and
all structures and facilities ...and shall apply to every
person, firm, partnership, corporation, group,
governmental agency...

administrative appeal (e.g. building permits) or
appeal to the Hearing Examiner (e.g. short plats)

Reports

Critical areas report, including mitigation plan, if
necessary.

Permit Type*
Type 1 or Type 2: Decision by city manager; no

Criteria (Summary)

Meet performance standards of each applicable
critical area, or mitigation requirements. For example,
meet buffer standards, or if impacting critical area
meet compensatory mitigation standards.

Note: *Review may take permit type of associated land use activity. Type 1 City Manager (CM) Decision, Type 2 CM Decision
with Appeal to Hearing Examiner, Type 3 Hearing Examiner Decision with CM recommendation, and Type 4 City Council
Decision with CM and Hearing Examiner recommendation.

However, there are limited circumstances in which variances or exceptions are needed. The City’s
Municipal Code addresses three different ways to modify the regulations: a variance, a reasonable use
exception, or a PAUE. Review procedures for these three processes are described below.

Variance

A variance is a deviation from the dimensional standards in the code. The City allows a critical area
variance from the buffer width and building setback standards of the code. The decision is administrative,
but appealable to the City’s Hearing Examiner. A couple of the review criteria for a variance are
difficult for public agency and utility projects to address because they are geared for private
landowners. For example:
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“2. Such variance is necessary for the preservation and enjoyment of a substantial property right
or use possessed by other similarly situated property but which because of special circumstances is
denied to the property in question;”

While variances have been used historically by public agencies for buffer modifications, the variance
process is better suited to private applications where no balancing of public agency responsibilities is
considered. In addition, variances only apply to buffer width and building setback standards and cannot
be used for projects within a critical area.

Exhibit 2. Kenmore Critical Areas Variance Process

Applicability

Variances from the buffer width and building setback standards

Permit Type

Type 2: Decision by city manager; appealable to hearing
examiner.

Reports

The burden of proof shall be on the applicant to bring forth
evidence in support of the application and upon which any
decision has to be made on the application.

4 Criteria (Summary) N\
eSpecial Circumstances
*Not detrimental to the public welfare
*Will not significantly impact the critical area

eDecision includes BAS and gives special consideration to
anadromous fish habitat

eConsistent with general purpose of the City's Comprehensive
Plan and development regulations

- J
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Reasonable Use Exception

For private development, in cases where an entire property is encumbered by critical areas and the
development proposal would be prohibited by the critical area regulations, the City allows a Reasonable
Use Exception (RUE) to avoid takings of private property rights. This would be used if a variance process
is not feasible or fully applicable — for example, if a critical area may be altered beyond a buffer or
setback change. The RUE process is a Type 2 decision like a variance (administrative, but appealable to
the City’s Hearing Examiner). The RUE is intended for projects where “critical areas will prevent the
applicant from making any reasonable use of the subject property...”

The specific review criteria for an RUE are inappropriate for public agency and utility projects, as they
are meant for the exercise of private property rights and to avoid the taking of private property rights.
For example:

“a. The applicant demonstrates that the application of this chapter will deny all reasonable use of
the subject property otherwise allowed by applicable law;”

Allowing a minimal level of “reasonable use” could substantially restrict or prevent a public agency
service from being provided.

April 2019 Kenmore | PAUE Best Available Science Evaluation || 8



Exhibit 3. Kenmore Critical Areas Reasonable Use Exception

Applicability

If the application of this chapter ...will prevent the applicant
from making any reasonable use of the subject property

Permit Type

Type 2: Decision by city manager; appealable to hearing
examiner

Reports

Critical areas report, including mitigation plan...and ..
permit applications to other agencies, special studies, and
SEPA documents

e Criteria (Summary) )

¢ Regulations deny all reasonable use
¢ Proposal is least instrusive/disruptive

e Won't damage adjacent property; not endanger health,
safety, or welfare

* No other use has less impact
\.® Mitigation is sufficient Y,

Public Agency and Utility Exception (PAUE)

For public utilities, when a development proposal includes critical area or buffer alterations that are
otherwise prohibited, the City offers the PAUE. This would include cases where buffer and/or critical area
intrusion or impacts would occur, and standard requirements cannot be met. The process is a Type 2
decision like a variance or RUE (administrative, but appealable to the City’s Hearing Examiner).
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Exhibit 4. Kenmore Current Public Agency and Utility Exception

Applicability

If the application of this chapter would prohibit a
development proposal by a public agency or public utility

Permit Type

Type 2: Decision by city manager; appealable to hearing
examiner

Reports

Critical areas report, including mitigation plan...and ..
permit applications to other agencies, special studies, and
SEPA documents

Criteria (Summary)

* No other practical alternative

¢ Would unreasonably restrict the ability to provide utility
services

. J

The Washington Department of Commerce has published a 2018 Critical Areas Handbook (“Handbook”).
Chapter 3 of the Handbook describes having Exemptions, PAUEs, Allowed Uses or Activities, and RUEs.

The City of Kenmore’s existing critical areas procedures follow the Handbook and include similar PAUE
criteria. However, the City proposes to depart from the Handbook PAUE criteria to: 1) allow critical
area review for public agency projects that expand existing public facilities, beyond linear utilities; and
2) propose enhanced decision-making procedures with amended decision criteria to assure no net loss of
critical areas functions and values. See Attachment A, part A-3 for Commerce example language.

State law requires the City (and other public agencies) to adequately plan for capital facility projects,
including procedural steps that include public input and consideration (for example, RCW
36.70A.070(3),(4),(6) — GMA mandatory elements). Without the PAUE, planned capital facility projects
that are not candidates for consideration under the variance process have no alternative process for
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permit evaluation. The RUE process is used by private applicants but is not applicable to public agencies.
For example, an existing public facility, such as a school, may already include uses or structures at or
near the edge of a critical area. Without a proper review process, future support of school and
education requirements by expansion and modernization of buildings and supporting recreation areas
might not be accomplished without the PAUE.

Prior to the interpretation that the PAUE was to be used only for utilities, public agency projects were
permitted through that process. In Kenmore, the Brightwater conveyance system portal access and odor
control facility intruded into wetlands, streams and their buffers and was reviewed through the PAUE
process. The project provided extensive enhancement and restoration as described under historic projects
further below. Without the PAUE, the expansion of beneficial public agency capital facilities may be
precluded by application of the critical areas rules, negating the ability of a public agency to provide
needed public services.

CODE OPTIONS AND RECOMMENDATIONS

This section recommends amendments to the PAUE for public agency and utility? proposals.

Review Process and Reports

We recommend that the PAUE permit review process continue as Type 2 with City Manager Decision,
Appealable to Hearing Examiner and continue with a Critical Area Report and Mitigation Plan.
Rationale: The decision-making process provides for sufficient oversight and evaluation, with
an appeal process should there be unusual circumstances. The added Criteria for Approval

will strengthen the review process and will be addressed in the Critical Area Report and
Mitigation Plan.

Exception or Variance Options
Options for consideration of public agency projects include:
1. Propose amendments as presented in 2016 ordinance.

2. Amend 18.55.160 Exception — Public Agency and Utility to ensure a consistent approach to public
agency proposals and utilities that serve the public interest and address new decision criteria (see
below). Allow conditions of approval and consideration of best management practices (BMPs) like
King County allowed alterations in their critical area regulations.

3. Remove 18.55.160 Exception — Public Agency and Utility and integrate allowances for considering
public agency proposals and utilities into Variance or Reasonable Use processes; provide for unique
criteria. Allow conditions of approval and consideration of BMPs like King County allowed alterations
in their critical area regulations.

4. Allow utility projects and the expansion of existing capital facilities, as defined by the GMA, by way
of the PAUE process in 18.55.160, per #2. Additionally, for new public agency capital facility

2 Where private tilities (e.g. telecommunications, power) serve the general public, have a duty to serve under state and
federal laws, or have oversight and requirements to plan such as with the Washington Utilities and Transportation Commission,
the City has indicated it wishes to treat them similar to public facilities and services.
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projects, allow them to be reviewed under the Variance (buffer widths) or RUE (critical areas) process
with criteria adapted for public agencies’ unique considerations per #3.

5. Retain the existing PAUE which limits review to utility projects.

We recommend that the City select Option 4 and amend the PAUE as well as Variance and
RUE criteria.

Rationale: Based on Commerce’s review of the PAUE in January 2019, and its
recommendation to limit the PAUE to linear utilities and the expansion of existing public
agency capital facilities, Option 4 is recommended. An amended PAUE would be similar to
the current structure, meet the 2018 Commerce Guidebook recommendations for process,
and recognize that public capital facilities and utilities must meet public purposes and other
laws. The focus of the PAUE would be adapted to allow for consideration of buffer and
critical area adjustments for the expansion of existing public agency capital facilities, which
are likely to be the majority of the situations in Kenmore given the “built out nature” and
decades of investment in parks, schools, and other public agency facilities prior to critical
areas regulations. It would also allow for consideration of public and private utilities that
serve the public, which are typically linear facilities that have physical and locational
requirements that are unique.

Option 4 would also allow for permit review of “new” public agency facilities under a
Variance (for buffers) and RUE (for critical areas standards)) process. The Variance and RUE
criteria would need to be revised to provide such review (e.g. having both common criteria
and unique criteria for public proposals). Though using the Variance and RUE would blur the
distinction between private development and a process to reduce takings and a process to
consider the needs of public agencies and utilities that have different responsibilities for the
community compared to a private owner, revisions to the criteria and the City’s experience in
applying the code to public agency proposals since 2016 would help overcome this concern.

Criteria for Permit Approval

PAUE

We recommend amendments to the permit decision criteria.

Rationale: This is the heart of the proposal — to have a more comprehensive list of decision
criteria that illustrate the thought and care that has gone into the public agency and utility
proposal, the ways in which mitigation sequencing has been integrated, the consistency of the
proposal with a system-wide plan, program, or policy, and assures no net loss of critical
areas functions and values and protects/mitigates critical areas.

Specifically, we recommend that the City:

1.

Retain the criterion that states that there is no other practical alternative to the proposed
development with less impact on the critical areas.

Amend the criterion that states that the application of this chapter would unreasonably restrict the
ability to provide public agency or utility services to the public.

Add criteria like the following:

The proposal consists of linear utilities /transportation facilities or the expansion of existing

public agency facilities.

There is not another feasible location with less adverse impact on the critical area and its buffer.
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=  Mitigation sequencing?® has been demonstrated in a mitigation plan, with a robust demonstration
of the agency or utility’s efforts to site mitigation using a watershed approach.

= Development activities involve the least intrusion into and disruption of the critical area

necessary while fulfilling a public purpose and need.

=  The proposal is consistent with a public agency or utility system plan, master plan, program, or
policy that has been the subject of a public review process.

= The proposal is consistent with the general purpose and intent of the City’s comprehensive plan

and adopted development regulations.

= The proposal does not pose an unreasonable threat to the public health, safety, or welfare on
or off the development proposal site.

= The proposal protects existing critical area functions and values and mitigates impacts to the
critical area functions and values consistent with the best available science.

= The proposal would result in no-net-loss of critical area functions and values.

®=  The proposal is consistent with other applicable regulations and standards.

PAUE Standard Conditions of Permit Review and Approval

We recommend that the City require documentation from the applicant that demonstrates that all
feasible options have been considered, and that mitigation is robust. Sources of example best
management practices (BMPs) include King County table notes and the Commerce Guidebook. See
Attachment A, parts A-3 and A-4 respectively. Applicants also should address Conditions of Approval by
federal and state agencies described in Section 3 of this document under “Impacts, Risks, Protections, and
Mitigation.”

1. Further, we recommend that the City: Continue to condition proposals based on the critical area
report and mitigation plan; and

2. Identify best management practices (BMPs) for PAUE proposals as standard conditions; these
standard conditions could be supplemented or adjusted based on the results of the critical area
report and mitigation plan.

Example standard conditions of approval could include (but not be limited to):

3 Per KMC 18.20.1710 “Mitigation” means the use of any or all of the following actions listed in descending order of
preference:

A. Avoiding the impact by not taking a certain action;

B. Minimizing the impact by limiting the degree or magnitude of the action by using appropriate technology or by taking
affirmative steps to avoid or reduce the impact;

C. Rectifying the impact by repairing, rehabilitating or restoring the affected critical area or buffer;

D. Reducing or eliminating the impact over time by preservation or maintenance operations during the life of the development
proposal;

E. Compensating for the impact by replacing, enhancing or providing substitute critical areas and environments; and

F. Monitoring the impact and taking appropriate corrective measures.”
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Facilities over water:

" Facilities/utilities are not located over habitat used for salmonid rearing or spawning or by a
species listed as endangered or threatened by the state or federal government unless the city

manager determines that there is no other feasible crossing site.
= The construction occurs during approved periods for instream work.

®  Facilities/utilities will not change or diminish the overall aquatic area flow peaks, duration or
volume or the flood storage capacity.

= If new construction, bridge piers or abutments for bridge crossings are not placed within the
FEMA floodway or waterward of the ordinary high-water mark.

Facilities in fish or wildlife habitat or buffer; or wetland buffer:

= No clearing, external construction or other disturbance in a fish or wildlife habitat of importance

is allowed during breeding seasons.

®=  Minimize impervious surfaces that will contribute to surface water run-off, unless the construction
is necessary for soil stabilization or soil erosion prevention or unless the facility is specifically

designed and intended to meet Americans with Disability Act provisions.

=  To the maximum extent practical, buffers are expanded equal to the width of the facility (a
trail, for example) including disturbed areas.

The facility is not located over habitat used for a species listed as endangered or threatened by
the state or federal government; except that the city manager may approve the location if it is
determined that there is no other feasible crossing site for linear facilities such as pipelines,

bridges, or trails.

Standard conditions for facilities over water are followed where applicable.

= To the extent feasible, temporarily disturbed areas will be replanted to native forest or shrub
communities. Applicants will plan and implement a robust invasive species monitoring and

control program.

Facilities in geologically hazardous areas:

=  The alterations will not subject the critical area to an increased risk of landslide or erosion.
=  Vegetation removal is the minimum necessary to locate the facility.

®*  |n a landslide hazard areaq, information from a qualified geotechnical professional demonstrates
that the project is safe as sited and designed.

Variance and RUE Criteria Amendment

We suggest amending variance criteria that are currently difficult for public agency and utility projects
to address because they are geared for private landowners. For example:
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1. There are special circumstances applicable to the subject property or to the intended use such
as shape, topography, location or surroundings that do not apply generally to other properties
and which support the granting of a variance from the buffer width requirements;

2. Such variance is necessary for the preservation and enjoyment of a substantial property right
or use possessed by other similarly situated property but which because of special circumstances is
denied to the property in question;

Regarding #1 the public owned property may or may not be similarly situated as other properties and
may not own other properties where such an activity can occur; substituting a practical alternatives
criterion would be appropriate for a new public agency proposal.

Regarding #2, we suggest a criterion more applicable to a public agency, regarding the need to fulfil a
duty to serve, to provide an essential public facility, or to meet a service demand per an adopted capital
plan or system plan or other plan that has been the subject of an alternatives evaluation and public

review process.

The specific review criteria for a RUE regarding the need to avoid the taking of private property rights is
inapplicable to a public agency proposal:

a. The applicant demonstrates that the application of this chapter will deny all reasonable use of
the subject property otherwise allowed by applicable law;

b. The development activities involve the least intrusion into and disruption of the critical
area necessary to allow a reasonable use of the subject property.

Allowing a minimal level of “reasonable use” under “a” could substantially restrict or prevent a public
agency service from being provided. Instead, we suggest a criterion about a duty to serve, etc. per the

discussion of variance criteria above.

Regarding “b”, the idea of the least intrusion is applicable to both private and public proposals, but
“necessary to allow a reasonable use” is best for a private proposal, and something like “or to achieve a
public agency responsibility consistent with adopted laws, rules, and plans” would be a better match to

public agency proposals.

2. Best Available Science Provisions in GMA

As mentioned in the Background /Purpose section of this report, State rules implementing GMA guide how
to demonstrate that best available science is included in the development of critical areas policies and
regulations. The criteria also acknowledge that agencies can depart from best available science and

consider non-scientific information such as legal, social, cultural, economic, and political information.

WAC 365-195-915 Criteria for including the best available science in developing policies and
development regulations.

(1) To demonstrate that the best available science has been included in the development of critical
areas policies and regulations, counties and cities should address each of the following on the record:

(a) The specific policies and development regulations adopted to protect the functions and values
of the critical areas at issue.

(b) The relevant sources of best available scientific information included in the decision-making.
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(c) Any nonscientific information—including legal, social, cultural, economic, and political
information—used as a basis for critical area policies and regulations that depart from
recommendations derived from the best available science. A county or city departing from
science-based recommendations should:

(i) Identify the information in the record that supports its decision to depart from science-
based recommendations;

(ii) Explain its rationale for departing from science-based recommendations; and

(iii) Identify potential risks to the functions and values of the critical area or areas at issue
and any additional measures chosen to limit such risks. State Environmental Policy Act (SEPA)
review often provides an opportunity to establish and publish the record of this assessment.

(2) Counties and cities should include the best available science in determining whether to grant
applications for administrative variances and exemptions from generally applicable provisions in
policies and development regulations adopted to protect the functions and values of critical areas.
Counties and cities should adopt procedures and criteria to ensure that the best available science is
included in every review of an application for an administrative variance or exemption.

Consistent with state rules, this document provides the analysis necessary to support PAUE regulations that
accommodate critical areas modifications in support of necessary public agency and utility projects. It is
worth noting that a PAUE is not an exception from the requirement to complete and document a thorough
mitigation sequencing process, nor is it an exception from the requirement to implement appropriate
mitigation. The unique characteristics of the PAUE lie in recognition that many projects proposed by
public agencies and utilities have more limited opportunities to avoid and minimize critical area impacts
at the project scale. However, on the flip side, they typically have had more extensive avoidance and
minimization analysis at that entity’s program planning scale or have other opportunities for off-site
mitigation at other public sites.

Each of the BAS tenets related to development of critical area regulations is addressed in the following
sections of this report.

3. Science and Regulatory Context

This section of the report addresses:

(a) The specific policies and development regulations adopted to protect the functions and values
of the critical areas at issue.

(b) The relevant sources of best available scientific information included in the decision-making.

CRITICAL AREA FUNCTIONS AND VALUES, BAS AND PROTECTIVE REGULATIONS

Critical area functions and values are described more fully in several BAS sources developed by
Washington State agencies (See Attachment B).

A summary of common critical area functions and values is provided in Exhibit below. Critical areas are
listed in rows, and typical functions and values are listed in columns. Where functions and values are
typically associated with that critical area an “X” appears in the intersecting cell.

For example, in terms of water quantity, wetlands can store surface water, alter flood flows, or recharge
or discharge groundwater. They can improve water quality by removing sediments and decreasing
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downstream erosion, moderating water temperatures, and removing nutrients. They provide habitat for
aquatic species, birds, and other wildlife. (Washington Department of Ecology 2005)

However, in an urban environment, not all functions and values are fully present. For example, habitat
quality and structure may markedly differ in an urban environment, and species dependent on the
habitat and associated buffers may differ in their responses to abutting urban uses, roads, etc.

Recent research is emphasizing that relatively undisturbed uplands between wetlands are important for
maintaining the populations of many wetland dependent species. A narrow undisturbed buffer can
provide the first stage of a connection between wetlands, or it alone can provide that connection if
wetlands are close together. A buffer, however, that is not part of a system of connected upland and
wetland habitats may not provide adequate protection for populations of amphibians. (Washington

Department of Ecology 2013)

Exhibit 5. Critical Area Functions and Values Summary

Q\:\J/:r:::y Water Quality Habitat | Safety
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Streams (Water) and/or Buffers X X X X X X
Fish and Wildlife Habitats of Importance X
Wetlands and /or Buffers X X X X X X
Frequently Flooded Areas X X X X
Geologic Hazards X X

POTENTIAL IMPACTS, PROTECTIONS, AND MITIGATION

All projects in Kenmore that could impact critical areas or their buffers, regardless of the nature of the
project or applicant, are required to demonstrate how mitigation sequencing has been applied. The
mitigation sequencing process itself was formalized at the federal level by a joint memorandum between
the Environmental Protection Agency and the U.S. Army Corps of Engineers in 1990 as part of its Clean
Water Act review, indicating recognition by the agencies that avoidance and minimization cannot always
eliminate adverse impacts. Prior to that, mitigation sequencing was incorporated into state and local
regulations and guidance (such as those listed in Attachment B, WAC 197-11-768 in 1984, and
elsewhere in this document), and much of the science in the natural resources management realm relates
to quantifying impacts and designing compensation. Projects that may be pursuing an exception from a
specific dimensional or performance standard contained in the regulations would not be exempt from that
process.

A critical areas report also is required for any project affecting critical areas or their buffers. This report
must be prepared by a qualified professional and must incorporate BAS to protect the functions and
values of the critical areas. KMC 18.55.110 states that BAS is scientific information applicable to the
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critical area prepared by local, State or federal natural resource agencies, a qualified scientific

professional or a team of qualified scientific professionals.

Kenmore’s critical area regulations (KMC Chapter 18.55) focus on preserving and protecting critical

areas in the City. In general terms, projects that may need to pursue a PAUE, RUE, Variance, or some

other higher-level approval have the potential to adversely affect functions and values of critical areas

and buffers. These projects may affect the critical area directly or its buffer. Extending the PAUE to

public agencies may increase the number of projects that could depart from strict adherence to the

regulations. However, the existing City codes and standards provide a framework for ensuring that

projects are thoughtfully designed, and any impacts are appropriately minimized and mitigated. KMC
18.55.200, for example, requires that “Mitigation shall be ... sufficient to maintain the functions and

values of the critical areq, or to prevent risk from a hazard posed by a critical area.”

Several agencies other than the city have permit authority over projects in and over streams and lakes, or

in wetlands. Any project in these areas would still be required to obtain all necessary permits. These
agencies have designed protections and mitigations to address potential adverse impacts. These
protections and mitigations, which are based on best available science, could be adapted by the City for
projects in critical areas or their buffers and included as additional conditions of approval in City permits.

The following table (Exhibit 6) summarizes potential impact mechanisms and how they may be moderated
through Kenmore’s existing Municipal Code and standard conditions adapted from other state and

federal regulatory authorities.

Exhibit 6. Potential Impacts and Mitigation

Functions . Protections and Protections and Mitigations in Applicable
Potential Impacts and e e ..
and . Mitigations in Existing State and Federal Codes
Risks .
Values City Code
Habitat ® Short-term losses of = Both permanent and  Any in-stream or in-wetland activities would

vegetation and
associated habitat
during construction.

= Permanent losses of
vegetation and
associated habitat.

= Short-term or
permanent wetland fill,
stream channel
modifications, or other
alterations.

Note: As a practice, the
City does not issue
permits for permanent
wetland fill. In many
cases, the proposed
“impacted” buffer areas
are already in use and

temporary impacts
to vegetation in
critical areas and
their buffers are
required to be
mitigated as outlined
in Kenmore
Municipal Code. For
example,
enhancement,
restoration, or
compensatory
mitigation onsite or
offsite may be
allowed.

All wetland fills
would require
mitigation consistent
with KMC, as well as

likely require permits from Washington
Department of Fish and Wildlife,
Washington Department of Ecology, and/or
U.S. Army Corps of Engineers. These
permits include extensive conditions
designed to protect aquatic habitats.

= “No activity may substantially disrupt the
necessary life cycle movements of those
species of aquatic life indigenous to the
waterbody, including those species that
normally migrate through the areaq, unless
the activity's primary purpose is to
impound water. All permanent and
temporary crossings of waterbodies shall
be suitably culverted, bridged, or
otherwise designed and constructed to
maintain low flows to sustain the
movement of those aquatic species. If a
bottomless culvert cannot be used, then the
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Functions ] Protections and
Potential Impacts and

Protections and Mitigations in Applicable

and . Mitigations in Existing State and Federal Codes
Risks .
Values City Code
a proposed change of federal and state crossing should be designed and
conditions or use in that standards. constructed to minimize adverse effects to
area of buffer does not aquatic life movements.” !
result in any practical . . o
v = “Confine the use of equipment to specific
changes to buffer .
: . access and work corridors to protect
function or degradation A .
- riparian, wetland, and aquatic
of the critical area. o T
vegetation.” 2
= “Restore the disturbed bed, bank, and
riparian zones as close as possible to pre-
project condition unless modified
elevations and contours are authorized by
the department in the approved
construction drawings.” 2
Water = Short-term = Compliance with the = All projects over an acre or that might
Quality construction-related City-adopted 2016 discharge into waterbodies would be
impacts from King County Surface operating under a National Pollutant
sediment /erosion. Water Design Discharge Elimination System Construction
Manual when Stormwater General Permit from
= Short-term . . .
applicable. W ashington Department of Ecology, which

construction-related
impacts from incidental = All projects with any
spills or accidents. ground disturbance
already require
development of and
compliance with a
Temporary Erosion
and Sediment

Note: In many cases Control (TESC) plan.
within urban areas,
potential water quality
impacts are temporary
in nature, and
technologies and BMPs
exist that can
significantly reduce the
duration or intensity of
an impact. Rarely do
projects introduce long-
term adverse water
quality impacts. It is
more common that new
stormwater detention
and/or treatment
requirements in urban
areas developed before
modern standards will
improve water quality
compared to a current
condition.

® Long-term operation-
related impacts from
stormwater
management.

= All projects require
compliance with the
City’s Stormwater
Pollution Prevention
Manual.

includes a Stormwater Pollution Prevention
Plan and monitoring and reporting
requirements.

= “Appropriate soil erosion and sediment
controls must be used and maintained in
effective operating condition during
construction, and all exposed soil and
other fills, as well as any work below the
ordinary high water mark..., must be
permanently stabilized at the earliest
practicable date. Permittees are
encouraged to perform work within
waters of the United States during periods
of low-flow or no-flow...” !

= “Store all construction and deconstruction
material in a location and manner that will
prevent contaminants such as petroleum
products, hydraulic fluid, fresh cement,
sediments, sediment-laden water,
chemicals, or any other toxic or harmful
materials from entering waters of the
state.” 2

= ‘Protect all disturbed areas from erosion.
Maintain erosion and sediment control until
work and cleanup of the job site are
completed.” 2

= “Completely remove any temporary fill
and return the affected areas to pre-
project elevation and contours. Fill
material must be removed before the end
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Functions . Protections and Protections and Mitigations in Applicable
Potential Impacts and

and . Mitigations in Existing State and Federal Codes
Risks .
Values City Code
of the in-water timing window if the fill
material could erode into or deliver
sediment-laden water into waters of the
state.” 2
Water = Changes to ground or = Compliance with the  Any in-stream or in-wetland activities would
Quantity surface water inputs City-adopted 2016 likely require permits from Washington
to streams and King County Surface  Department of Fish and Wildlife,
wetlands resulting Water Design Washington Department of Ecology, and/or
from site development Manual when U.S. Army Corps of Engineers. These
and stormwater applicable. permits include extensive conditions
management. designed to protect aquatic habitats.

® “To the maximum extent practicable, the
pre-construction course, condition,
capacity, and location of open waters
must be maintained for each activity,
including stream channelization,
stormwater management activities, and
temporary and permanent road crossings,
except as provided below. The activity
must be constructed to withstand expected
high flows. The activity must not restrict or
impede the passage of normal or high
flows, unless the primary purpose of the
activity is to impound water or manage
high flows. The activity may alter the
pre-construction course, condition,
capacity, and location of open waters if it
benefits the aquatic environment (e.g.,
stream restoration or relocation
activities).” !

1 Source: U.S. Army Corps of Engineers Nationwide Permit General Conditions.
2 Source: WAC 220-660-120 (Common freshwater construction provisions) which are incorporated into Washington

Department of Fish and Wildlife Hydraulic Project Approvals.

WATERSHED APPROACH TO MITIGATION FOR PUBLIC AGENCY PROJECTS

Over the years, scientific studies#°:%7 have increasingly shown that on-site, in-kind mitigation can fail to
provide adequate compensation for lost functions in the long term, for a variety of reasons. Some of
those reasons are specific to management and maintenance (or lack of) of the mitigation site in the first

4 Johnson, P., D.L. Mock, A. McMillan, L. Driscoll, and T. Hruby (2006). Washington State Wetland Mitigation Evaluation Study
Phase 2: Evaluating Success. Washington State Department of Ecology Publication #02-06-009. Available:

https:/ /fortress.wa.gov/ecy /publications /documents /0206009.pdf

5 Hruby, T., K. Harper, and S. Stanley (2009). Selecting Wetland Mitigation Sites Using a Watershed Approach. Washington
State Department of Ecology Publication #09-06-032. Available:

https:/ /fortress.wa.gov/ecy /publications /documents /0206032.pdf

¢ Johnson, P., D.L. Mock, E. Teachout, and A. McMillan (2000). Washington State Wetland Mitigation Evaluation Study Phase
1: Compliance. Washington State Department of Ecology Publication #00-06-016. Available:

https:/ /fortress.wa.gov/ecy /publications /documents /000601 é.pdf
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five to ten years after implementation. However, some of those reasons are related to larger-scale
ecosystem processes and urbanization outside of the mitigation site. For example, Ecology’s Selecting
Wetland Mitigation Sites Using a Watershed Approach (Hruby and others, 2009) says this:

“Permitting agencies require compensatory mitigation when applicants cannot reasonably avoid all
impacts to wetlands and their functions and values. State and national studies of wetland mitigation,
however, show a disappointingly low success rate in meeting performance measures and replacing
wetland functions (Ecology 2002; National Research Council 2001). The studies identify a number of
reasons for this including poor site selection. Our past policies and practices have over-emphasized
the need to replace lost functions at or near the wetlands impacted (the impact site), rather than
choosing mitigation sites that best fit with the mitigation goals of the project and its contributing
basin. The studies demonstrate a clear need to change this approach.”

Accordingly, there is increasing science-based guidance and agency rules that provide direction on how
and where to implement mitigation (such as the joint Environmental Protection Agency and U.S. Army
Corps of Engineers Compensatory Mitigation for Losses of Aquatic Resources” and the Ecology resources
mentioned above).

Many City critical areas codes (e.g., Sammamish, Kirkland, Lake Forest Park, Seattle), including
Kenmore’s, include a preference for on-site and in-kind mitigation, with a set of criteria for when off-site
and out-of-kind mitigation is appropriate (related to probability of success, connectivity, and adjacent
land uses or development pressures). These codes are consistent with Ecology’s 2016 Wetland Guidance
for CAO Updates: Western Washington Version. Effectively, these criteria do not preclude use of a
watershed approach to mitigation, and on-site mitigation may still be appropriate. In practice, though,
the watershed approach is more difficult to implement as envisioned for private property owners who
have limited access to other potential mitigation sites unless there are banking or in-lieu fee programs
that serve the impacted drainage basin. Public agencies and utilities typically have a larger suite of
properties and corridors to choose from, which may even span multiple drainage basins. They are
therefore better equipped to use and implement a watershed approach, starting with comprehensive and
forward-looking planning efforts prior to project-specific design and later in the mitigation development
process.

City of Mukilteo provides an example of evaluating watershed characterization results at a sub-basin
scale. This pairing with local fine scale information led to stormwater and land use strategies and
prioritization of specific capital improvements for Japanese Creek basins.8?

4, Other Considerations

This section of the report addresses:

7 Environmental Protection Agency and U.S. Army Corps of Engineers, 2008, Compensatory Mitigation for Losses of Aquatic
Resources, Final Rule. 73 FR 70:19594-19705. April 10. Available: https://www.epa.gov /sites/production/files/2015-
03/documents /2008 04 10 wetlands wetlands mitigation final rule 4 10 08.pdf

8 See example with Washington Department of Ecology Watershed Characterization Project Website:
https://fortress.wa.gov/ecy /coastalatlas /wc/StoryMap.html2id=mukilteo.

9 See the City of Mukilteo’s Critical Areas Mitigation Program https://mukilteowa.gov/wp-
content/uploads/2015/08/01_CAMP-11-10-11_completeO1.pdf
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(c) Any nonscientific information—including legal, social, cultural, economic, and political
information—used as a basis for critical area policies and regulations that depart from
recommendations derived from the best available science.

As part of its BAS review, the City can consider non-BAS factors — e.g. legal, social, economic, and
political information. Some considerations related to public agency and utility proposals include:

Duty to Serve (Legal): Some public agencies or utilities have a duty to serve the public. For example,
schools must serve children at least 8 years old and above and offer K-12 education. Water providers
must service all properties in their retail service area. Telecommunication providers must provide landline
phone connections. Agencies may have federal or state requirements regarding service reliability,
redundancy, expansion, proximity to population served, or other factors. To meet each agency’s duty,
they may need to consider a variety of planning, engineering, and legal practicalities to site and
operate existing and future facilities.

Feasibility (Economic): Under state wetlands protection laws, mitigation requirements should be
practicable, and an agency may weigh public costs, logistics, and technology:

State and federal laws require applicants to avoid and minimize impacts whenever reasonable through
practicable alternatives. Under state rule, a practicable alternative is defined as an alternative that is:

"Available and capable of being done after taking into consideration cost, existing technology, and
logistics in light of overall project purposes.”

Avoiding and minimizing impacts becomes even more important when rare, high quality, or difficult to
replace resources are involved. (State of Washington Department of Ecology, 2018)

Under the federal Clean Water Act, practicable is similarly defined:

Pursuant to these requirements, the district engineer will issue an individual section 404 permit only
upon a determination that the proposed discharge complies with applicable provisions of 40 CFR part
230, including those which require the permit applicant to take all appropriate and practicable steps
to avoid and minimize adverse impacts to waters of the United States. Practicable means available
and capable of being done after taking into consideration cost, existing technology, and logistics in
light of overall project purposes. Compensatory mitigation for unavoidable impacts may be required
to ensure that an activity requiring a section 404 permit complies with the Section 404(b)(1)
Guidelines. (CFR ) Title 33 » Chapter Il ) Part 332 - Compensatory Mitigation for Losses of Aquatic
Resources, Section 332.1(c)(2))

Essential Public Facilities (Legal): Under the Growth Management Act some public facilities are
considered essential such as highways of regional significance like SR 522 or difficult to site facilities such
as solid waste, airports, etc. and cannot be precluded, though mitigation can be required. (RCW
36.70A.200)

Growth Management Act Goals, Other State Laws, and Local Plans and Regulations (Legal and
Social): The Growth Management Act has 14 goals that guide plans and regulations, and they are not
listed in a priority order. Each community weighs and balances goals. These goals address: urban growth,
reduce sprawl, transportation, housing, economic development, property rights, permits, natural resources
industries, open space and recreation, environment, citizen participation, public facilities and services,
historic preservation, and shoreline management. The City must accommodate growth and provide capital
facilities and services to meet the demands of growth according to levels of service standards.
Additionally, there are other laws and rules that guide local planning such as regular transportation
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improvement programs, stormwater standards, etc. The City must respond to a range of laws as well as
the desires and needs of its community.

Capital Facilities Plans (Legal, Social, and Political): Public agencies or utilities often prepare capital
facilities plans to meet state laws (e.g. water or wastewater) or to qualify for grant funding (e.g. parks).
Through these plans, the need and demand for the facilities is addressed, alternative alignments or
locations are considered, and the public is engaged in the policy choices. The agency or utility can use
that process to help demonstrate that the least impactful and most appropriate locations have been
selected, or there are no other feasible alternatives.

For the City, State law requires “early and continuous public participation” prior to adoption of a capital
facilities plan. Public agency projects generally are vetted through this type of process prior to any
efforts to implement at the permit review stage, providing more detailed review of potential critical
areas impacts and mitigation.

Attachment C provides an evaluation of Parks, Schools, Roads and Trails, Stormwater, Sewer and Water,
and Power and Telecommunications, including applicable laws, current facilities, and planned facilities
including system plans, master plans, and programs. The information shows that the City and other
agencies are managing infrastructure and facilities built decades ago, are extensive throughout the City,
and touch on every critical area. However, each has identified needs to modernize or add to their system
in a way that accounts for environmental stewardship and meets requirements of federal, state, and local
laws.

5. Departures from BAS

HISTORIC PROJECTS

This section of the report addresses the first criterion for departure from BAS:

(i) Identify the information in the record that supports its decision to depart from science-
based recommendations;

Historically, the following ten examples of public agency projects support the City’s decision to depart
from Handbook PAUE recommendations. In all cases, the process to review, approve and construct the
capital facility projects included submittal of needed critical area studies and required compliance with
appropriate conditions of approval. These critical public agency capital facilities could not have been
completed under the standard critical area regulations, but still continue to protect critical area functions
and values consistent with BAS while allowing public agencies to meet their responsibilities under state

law:

= Brightwater portal (2005) = SR-522 pedestrian bridge (2006)

"  lLog Boom Park play area (2006) =  SR-522 Phase Il (2005)

=  Log Boom Park regulator (facility for odor =  Swamp Creek flood reduction (2003)

control) (2007) =  Tributary 0057 storm drainage and box

®=  lLog Boom Park restroom (2007) culvert (2011)

=  Sewer main extension 1634 / 90th (2015) ®=  Wallace Swamp Creek Park sediment pond
improvements (habitat channel) (2004)
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These projects were a mix of recreation, utility, transportation, and flood control-related modifications
that served public needs, with impacts distributed between streams, wetlands, and their buffers. Any of
the above projects that included work in or over a stream, or in a wetland, were also subject to state
and/or federal agency review and approval. Following are more comprehensive descriptions of some
of these projects that demonstrate the need for the PAUE and the resulting protection of functions and
values of the affected critical areas.

Brightwater Wastewater Treatment Facility

Facilities associated with the Brightwater Wastewater Treatment Facility were approved through a PAUE.
These actions required more than a variance (which is limited to buffer modifications) and exceeded what
could be considered a minimal “reasonable use” of the property. Impacts to wetlands and streams were
necessary to install the regional conveyance system portal access and odor control facility. The mitigation
strategy included daylighting two streams, and creating, enhancing and restoring wetlands. Hydrology
and vegetation monitoring were required for 10 years.

Log Boom Park Restroom Relocation

Although this property is within the shoreline jurisdiction and the PAUE is not applicable, it does illustrate
the necessity for special consideration of public agency projects in or near critical areas. Nearly all of
Log Boom Park is within wetland buffers. In 2008, an existing restroom, approximately 20 feet from
Lake Washington, was relocated to approximately 96 feet from Lake Washington in an area occupied
by maintained lawn and a pathway. The existing restroom area was then converted to a swimming
beach, a water-dependent use. The project reduced overall impervious surface. Mitigation and
enhancement were provided for the buffer impacts, and a maintenance agreement was signed.

Kenmore Jr. High Renovation

The renovation of Kenmore Junior High School was approved through the critical areas variance process
but would have required a PAUE had there been any direct wetland impacts and not just buffer
modifications. The project also received a zoning variance that enable additional minimization of the
proposed buffer impacts. The school facilities were already in wetland buffers. Facility renovations in
the buffer required enhancement and restoration.

SR522 West Segment A Project

This major road improvement project was completed in 2016 and included widened and additional
vehicle lanes, sidewalks, and public access improvements, among other actions. It was approved through
the critical areas variance process but would have required a PAUE had there been any direct stream or
wetland impacts and not just buffer modifications. Road realignment activities shifted paved surfaces
farther from the stream when feasible. Impacts were mitigated through buffer enhancements.

NEED FOR THE PAUE

This section of the report addresses the second criterion for regulatory departure from BAS:

(ii) Explain rationale for departing from science-based recommendations;

Kenmore incorporated in 1998 but has been a growing urban place since at least the 1930s. The City
provides parks and recreation, stormwater, and transportation services. SR-522 traverses Kenmore.

= [



Northshore Utility District provides water and sewer service, and King County provides wastewater
treatment. Northshore School District provides elementary, middle, and high schools. PSE provides power
and gas service. Several parks contain extensive critical areas (e.g. Squires Landing and Saint Edward
State Park), schools often abut critical areas, and roads and utilities cross and parallel them. See the
development pattern and selected critical areas in Exhibit 7.
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Exhibit 7. Map of Facilities
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As previously mentioned and demonstrated by the list of historic projects, public agency and utility
projects are unique because of the balancing of non-environmental factors with protection of critical
areas. The need for the PAUE process will continue as growth occurs and the Comprehensive Plan and
capital facilities plans include projects necessary to manage that growth as required by State law.

FUTURE PROJECTS

This section of the report addresses the third criterion for regulatory departure from BAS:

(iii) Identify potential risks to the functions and values of the critical area or areas at issue
and any additional measures chosen to limit such risks. State Environmental Policy Act (SEPA)
review often provides an opportunity to establish and publish the record of this assessment.

The City contains three shorelines of the state — Lake Washington, Sammamish River, and Swamp Creek.
Smaller streams drain to these shorelines. See Exhibit 8. Wetlands are concentrated within the floodplains
of Swamp Creek and the Sammamish River. See Exhibit 8. Geologic hazard areas in Kenmore include
lands with erosion, landslide, and seismic hazards. See Exhibit 9.

Critical areas in Kenmore provide the following functions and values:

=  Wetlands — assist in reducing erosion, siltation, flooding, ground and surface water pollution, and
provide wildlife, plant, and fisheries habitats.

=  Streams — provide physical habitat for aquatic life and support terrestrial species, convey surface
water; includes riparian areas that reduce erosion, store flood waters, and promote water quality

=  Fish and wildlife habitats of importance — contribute to biodiversity and provide open space
corridors.

=  Frequently flooded areas — perform important hydrologic functions and may present a risk to
persons and property.

= Geologically hazardous areas — include areas susceptible to erosion, sliding, earthquake, or other
geological events, and pose a threat to public health and safety when incompatible development is
sited in areas of significant hazard.

April 2019 Kenmore | PAUE Best Available Science Evaluation || 27



Exhibit 8. Streams and Wetlands
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Exhibit 9. Geologically Hazardous Areas

Kenmore Critical Areas
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Based on current capital facilities plans and master plans (described in Attachment C), the proposals most
likely to use the PAUE process in the next 6 years include:

Parks

The City inherited these sites primarily from King County upon incorporation. These sites provide for
active and passive recreation, and open space. Improvements are planned to all parks and most have
critical areas including degraded habitats. The system is improved based on a comprehensive evaluation
of the system and based on site master plans. The plans balance public health and recreation needs with
ecological stewardship. Attachment C lists critical area enhancements incorporated into park master
plans. As previously noted, the PAUE process is not available within the shoreline jurisdiction.

Schools

Most schools were renovated and updated in the last 10 years as shown in Attachment C, except
Inglemoor High School. There are no specific capacity projects in the 6-Year Capital Plan in Kenmore
currently. However, beyond adding capacity, the District implements maintenance and rehabilitation
projects. The ability to meet federal and state laws and manage their system may require some campus
proposals.

Roads and Trails

The City prepares a Transportation Element, Capital Facilities Element, Transportation Improvement
Program, and implements a sidewalk program and neighborhood program. The City has successfully
permitted projects with shorelines and critical areas, and improves critical area functions and values, e.g.
culverts and fish passage, etc. For SR 522, an essential public facility, the City also complies with federal
laws and authorities which may result in other environmental requirements. See Attachment C.

Stormwater

The City manages a built stormwater system in the context of the natural surface water system. The City
applies modern stormwater standards for new development. Improvements to the existing system may
require alterations of critical areas, but often involve associated environmental enhancements (e.g.
culverts and fish passage, reduced erosion and improvement of water quality, etc.) that can result in a net
improvement to ecological function.

Water and Sewer

Several sewer or water improvements are proposed to cross over or under streams or rivers or affect
geologic hazard areas. Improvements would be designed to avoid impacts where feasible and provide
for vegetation restoration. See Attachment C.

Power and Telecommunication

It is likely that projects will be needed near critical areas. Much of it takes place in improved right of
way. A current gas project is taking place across the Sammamish River. Within established rights of way,
impacts are not anticipated or easily mitigated.

Potential Project-Specific and Cumulative Impacts

The Growth Management Hearing Board’s decision included the following statement:
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The City failed to include an analysis of environmental impacts of amending the PAUE.

Without assurances that preservation of critical areas functions and values will occur and that critical
areas impacts will be minimized, project-specific and cumulative impacts of these public agency and
utility projects could be significant in terms of loss of habitat, flood storage, water filtration, and other
functions. However, as noted in Exhibit 6, “As a practice, the City does not issue permits for permanent
wetland fill. In many cases, the proposed “impacted” buffer areas are already in use and a proposed
change of conditions or use in that area of buffer does not result in any practical changes to buffer
function or degradation of the critical area.” Effectively, many of the projects that could pursue a PAUE
in the future include critical area and buffer intrusions “on paper” that do not translate to on-the-ground
function reduction. This is the mostly likely circumstance for future park and school projects, and many
road and trails projects.

The potential for the utilities (stormwater, water, sewer, power and telecommunications) projects
described above to directly encounter functioning critical areas and buffers is greater than for schools,
parks, and some road and trail projects. In the case of new or replacement utility lines, the more common
impacts relate to temporary construction-related disturbance if the line is below-ground (trenched or
directional drilling). These impacts are typically well-controlled by compliance with standard BMPs
included in project-specific temporary erosion and sediment control (TESC) plans. If the line bisects a
forested community (either wetland or upland buffer), there may also be permanent conversion of forest
to shrub depending on utility-specific requirements for plantings, maintenance and future access. Utility
line corridors can also become dominated by non-native, invasive plants (Scotch broom or Himalayan
blackberry).

6. Conclusion

The Growth Management Hearing Board’s decision included the following statement:

The City failed to explain how expanding the kinds of projects exempted from critical area
regulations can be done without impacting the functions and values of critical areas in violation of
RCW 36.70A.172.

As discussed in this BAS Evaluation, the City’s original and revised PAUE proposals are not exemptions
from critical areas regulations, but provide an appropriate pathway for allowing essential projects with
clear public benefit to move forward while still requiring full and robust compliance with all steps of the
mitigation sequencing process.

The fundamental difference between a PAUE and the accepted Variance and RUE processes is in the
nature of the projects and the nuances of the review criteria. The same science-based standards for
mitigation sequencing and compensation planning and implementation apply to all these processes.
However, where the reasonable use exception typically provides a single owner with a mechanism to
implement a proposed development that serves only that owner, the PAUE provides public agencies and
utilities a mechanism to implement a proposed development that serves the public consistent with federal
laws, balancing GMA goals, and meeting local needs. Local system plans help guide city and other
agency investments and offer stewardship and enhancement opportunities as demonstrated in Kenmore’s
local parks, roads, and stormwater plans.

Using the recommended approach to the PAUE for both utility proposals and for expansions of existing
public agency proposals, described in the Code Options and Recommendations section above, these future
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projects would go through mitigation sequencing, would have a critical areas report prepared by a
qualified professional, would meet specific approval criteria founded in BAS, would include public
notification and an appeal process, and the permit would include appropriate conditions such as those
described above in Standard Conditions of Permit Review and Approval. This BAS Evaluation identifies a
code proposal that strengthens PAUE review criteria and identifies standard conditions of approval
based both scientific and non-scientific considerations consistent with BAS rules. This report would
combine the PAUE revisions, with targeted Variance and RUE criteria adjustments for new public agency

proposals to recognize the unique public service requirements these uses would have.
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Attachment A: Example Exception and Allowed Activity
Processes

A-1. KENMORE CURRENT 18.55.160 EXCEPTION — PUBLIC AGENCY AND UTILITY.
DETERMINED TO APPLY ONLY TO UTILITIES.

A. If the application of this chapter would prohibit a development proposal by a public agency or
public utility, the agency or utility may apply for an exception pursuant to this section, unless the
project is located on lands regulated under the Kenmore Shoreline Master Program. Projects on
lands regulated under the Kenmore Shoreline Master Program are regulated under the
procedures of Chapter 16.75 KMC.

B. Exception Request and Review Process. An application for a public agency and utility exception
shall be made to the City and shall include a critical areas report, including mitigation plan, if
necessary, and any other related project documents, such as permit applications to other
agencies, special studies, and environmental documents prepared pursuant to the State
Environmental Policy Act (SEPA).

C. City Manager Review. The city manager shall review the application. The city manager shall
approve, approve with conditions, or deny the request based on the proposal’s ability to comply
with all of the public agency and utility exception criteria in subsection D of this section.

D. Public Agency and Utility Review Criteria. The criteria for review and approval of public agency
and utility exceptions follow:

1. There is no other practical alternative to the proposed development with less impact on
the critical areas; and

2. The application of this chapter would unreasonably restrict the ability to provide utility
services to the public.
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A-2. KENMORE 2016 PROPOSAL
Amend Kenmore Municipal Code (KMC) Section 18.20.2102 as follows:

18.20.2102 Practical alternative.

“Practical alternative™ means an alternative that is available and capable of being carried out
after taking into consideration effectiveness. engineering feasibility, cost, safety, existing
technology, and logistics in light of overall project needs. purposes and objectives, and has less
impacts to critical areas. For example, a practical alternative to a proposal to place a sidewalk
through a wetland might be to place an elevated boardwalk through the wetland.

Amend Kenmore Municipal Code (KMC) Section 18.55.160 as follows:

18.55.160 Exception — Public agency andor private utility.
A. If thestrict application of this chapter would prohibit a development prepesed by:

1. apublic agency or

2. publieutility a private entity delivering water, sewer, stormwater, electrical, or gas

services (private utility),

then the agency or private utility may apply for relief from strict application of this chapter
through an exception pursuant to this section, unless the project is located on lands regulated

under the Kenmore Shoreline Master Program. Projects on lands regulated under the Kenmore
Shoreline Master Program are regulated under the procedures of Chapter 16.75 KMC.

B. Exception Request and Review Process. An application for a public agency andor private
utility exception shall be made to the City and shall include a critical areas report, including
mitigation plan, if necessary, and any other related project documents, such as permit
applications to other agencies, special studies, and environmental documents prepared pursuant
to the State Environmental Policy Act (SEPA).

C. City Manager Review. The city manager shall review the application as a Type 2 land use

decision under KMC 19.25.020. The city manager shall approve, approve with conditions, or

deny the request based on the proposal’s ability to comply with al-ef the public agency and
private utility exception criteria in subsection D of this section.
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D. Public Agency and Private Utility Exception Review Criteria. The criteria for review and
approval of a public agency andor private utility exceptions are as follows:

1. There is no other practical alternative to the propesed development proposal with less
impact on the critical areas or buffer; and

2. The development proposal benefits the public: and

3. Strict application of this chapter would uareasenably-restrict or prohibit the ability-te
provideutilityservieesto-the-publiedevelopment proposal: and

4. The development proposal minimizes impacts to the critical area or buffer to the

maximum extent practical, for example, through placement of facilities on previously
disturbed areas, boring rather than trenching for utilities, use of pervious or other low impact

materials, etc.; and

5. The development proposal mitigates impacts to the critical area functions and values to

the maximum extent practical, consistent with the best available science and with the
objective of no net loss of critical area functions and values. For impacts to wetlands, the
development proposal should strive to meet the mitigation performance standards outlined
in KMC Sections 18.55.330(G) and 18.55.330(H).
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A-3. COMMERCE CRITICAL AREAS HANDBOOK, 2018

Agency /Utility Exceptions
The Commerce Critical Areas Handbook 2018 gives example language on agency /utility exceptions:

If the application of the critical areas regulations would prohibit a development proposal by a public
agency or utility, the regulations may allow the agency or utility to apply for an exception. Criteria
for review and approval may include:

e There is no other practical alternative to the proposed development with less impact on the critical

areas;

e The application of the critical area regulations would unreasonably restrict the ability to provide
utility services to the public;

e The proposal does not pose an unreasonable threat to the public health, safety, or welfare on or
off the development proposal site;

e The proposal attempts to protect and mitigate impacts to the critical area functions and values
consistent with the best available science; and

e The proposal is consistent with other applicable regulations and standards.

Commerce Guidebook 2018 — Allowed Uses or Activities

The Handbook also provides guidance on allowed activities in critical areas or buffers such as some
roadway expansion or minor utility proposals:
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“Allowed uses or activities™ are those uses or activities that are unlikely to result in a critical
areas impact because of other regulations or previous reviews. These activities are subject to
review by the city or county, but do not require a separate critical areas review or report. Since
these activities are generally not “exempt,” the critical areas standards continue to apply and
the underlying permit could be conditioned to ensure that the activity complies with critical
areas protection. Some jurisdictions use the term “partial exemptions™ to note that these
activities are exempt from the critical areas review process, but not the protection standards.
Allowed uses or activities that may not need to complete a new critical review might indude:

= Projects previously reviewed for critical areas impacts. Development permits and
approvals that involve both discretionary land use approvals (such as subdivisions,
repones, or conditional use permits), and construction approvals (such as building
permits), may not need to complete a new critical area review. Some jurisdictions place
a time limit on how long a previous critical area review is good for, such as five years, to
account for changes in codes, critical areas’ boundaries, or other factors over time.

= Modification of existing structures. Structural modifications or replacement of an
existing legally constructed structure that doesn’t alter or increase impacts to a critical
area or buffer and doesn't increase rizk to life or property.

= Activities within the improved right-of-way. Replacement, modification, installation, or
construction of utility facilities, lines, pipes, mains, equipment or appurtenances, not
including substations, when such facilities are located within the improved portion of
the public right-of-way or a county/city authorized private roadway. Provisions to
address activities that alter a wetland or watercourse or result in the transport of
sediment or increased stormwater runoff may indude: (1) Increasing buffer widths
egual to the width of the right-of-way improvement, including disturbed areas; and (2)
Retention and replanting of native vegetation along the right-of-way and resulting
disturbance.

= Minor utility projects. Utility projects with minor or short-duration impacts to critical
areas and no significant impact on the function or values of a critical area, provided such
prajects are constructed with best management practices and additional restoration
measures. Criteria for minor utility projects can include: (1) Mo practical alternative with
less impact on the critical area; (2) The activity involves the placement of a small utility
facility (e.g., pole, street sign, etc.); and [3) The activity involves disturbance of an area
less than a certain number of square feet.

# Public and private pedestrian trails. Public and private pedestrian trails, except in
wetlands, fish and wildlife habitat conservation areas, or their buffers. Conditions for
approval can include: [1) The trail surface must meet all other requirements including
stormwater regulations: (2) Critical area and/or buffer widths must be increased, where

WAL 365-195-910 does not say Commerce’s model ordinances are the best and maost current science available. 1d
at 15.
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possible, equal to the width of the trail corridor, including disturbed areas; and (3) Trails
proposed in landslide or erosion hazard areas must be constructed so as to not increase
the risk of landslide or erosion in accordance with an approved peotechnical report.
Minor vegetation removal. Selective removal of invasive, noxious and non-native
vepetation with hand labor and light equipment. However, removal of vegetation from a
critical area or its buffer may require approval.

Removal of hazard trees. Removal of trees from critical areas and buffers that are
hazardous, posing a threat to public safety, or posing an imminent risk of damage to
private property may require a report from a certified arborist, registered landscape
architect, or professional forester. The report documents the hazard and provides a
replanting plan for replacement trees consistent with the jurisdiction’s compensatory
mitigation standards to provide for no net loss of ecosystem functions and values. Other
tree pruning or cutting activities may be subject to requiremenits regarding tree
replacement or provision for eritical wildlife habitat. Measures to control a fire or halt
the spread of disease or damaging insects should be consistent with the state Forest
Practices Act (Chapter 76.09 RCW, and local forest regulations if adopted) with
provisions for replacement.

Chemical applications. The application of herbicides, pesticides, fertilizers, or other
hazardous substances, as approved the city/county. Provided, their use should be
restricted in accordance with state Department of Fish and Wildlife Management
Recommendations and the regulations of the state Department of Agriculture and the
U.5. Environmental Protection Agency.'®

Minor site investigation work. Work necessary for land use permit submittals, such as
surveys, soil logs, percolation tests, and other related activities, can be an allowed use
when they do not require construction of new roads or significant amounts of
excavation. But, in every case, impacts to the critical area should be minimized and
disturbed areas immediately restored.

Mavigational aids and boundary markers. Construction or modification of navigational
aids and boundary markers.
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A-4. KING COUNTY ALLOWED ALTERATIONS EXAMPLES

King County has a detailed table of allowances in critical areas.

KEY
Letter "A" in a cell means
alteration is allowed L (0] S A w B A B C w A
A Y T N E U Q u H | N
A number in a cell means the N E E D T F U F A L D
corresponding numbered condition D R E L F A F N | D
in subsection D. of this section S P B A E T E N | L N
applies L 40% U N R | R E | E
| S F D C L F T
"Wildlife area and network" column D A L F A E W
applies to both Wildlife Habitat E N o E |A A N M o
Conservation Area and Wildlife D P R N R D l A R
Habitat Network H E D E G R K
A B A S R E
V4 U H E A | A
A F A A \% T
R F z N E |
D E A D R (0]
R R E N
ACTIVITY D
Roads
Construction of new public road right-of-way A 26 A 26
structure on unimproved right-of-way
Construction of new road in a plat A 26 A 26
Expansion beyond public road right-of way A A A 26 A 26
structure
Bridges or culverts
Construction of a new bridge A 16, 39 A 16, 39 A 16, 39 A16, 39 A4, 16, 39
Replacement of bridge or culvert A 16 A 16 A 16 A 16, 30 A 16, 27
Expansion of bridge or culvert A 16, 17 A 16, 17 A 16, 17, 31 A 17, 31 A4
Utilities and other infrastructure
Construction of new utility corridor or utility A 32,33 A 32,33 A 32,34 A 32,34 A27,32,35
facility
Construction or maintenance of a A 67 A 67 A 66 A 66 A4, 66
hydroelectric generating facility
Construction of a new residential utility A 32,33 A 32,33 A 32,60 A 32, 60 A 27, 32,60
service distribution line
Maintenance, repair or replacement of utility A 32,33 A 32,33 A 32, 34, 36 A 32, 34, 36 A4, 32,37
corridor or utility facility
Construction of new surface water A 32,33 A 32,33 A 32, 38 A 32,38 A4
conveyance system
Construction, maintenance or repair of in- A 68 A 68
water heat exchanger
Maintenance, repair or replacement of A 33 A 33 A 16, 32, 38 A 16, 40, 41 A4, 37
existing surface water conveyance system
Construction of new surface water flow A 32 A 32 A4,32
control or surface water quality treatment
facility
Construction of new flood protection facility A42 A 42 A 27,42
Maintenance, repair or replacement of flood A 33,43 A 33,43 A43 A 43 A 27,43
protection facility
Flood risk reduction gravel removal A 61 A 61 A 61 A 61 A 61
Construction of new instream structure or A 16 A 16 A 16 A 16, 44, 45 A 4,16, 44, 45
instream work
Recreation
Construction of new trail | A 46 | A 46 | A 47 | A 47 | A4, 47
Habitat, education and science projects
Habitat restoration or enhancement project | A 49 | A 49 | A 49 | A 49 | A4, 49

A summary of common conditions cited in the table includes:
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Facilities over water:

the corridor is not located over habitat used for salmonid rearing or spawning or by a species listed
as endangered or threatened by the state or federal government unless the department determines
that there is no other feasible crossing site.

the corridor width is minimized to the maximum extent practical.
the construction occurs during approved periods for instream work.

the corridor will not change or diminish the overall aquatic area flow peaks, duration or volume or

the flood storage capacity.

if new construction, bridge piers or abutments for bridge crossings are not placed within the FEMA

floodway or waterward of the ordinary high-water mark.

Facilities in geologically hazardous areas:

the alterations will not subject the critical area to an increased risk of landslide or erosion.
vegetation removal is the minimum necessary to locate the utility or construct the corridor.

significant risk of personal injury is eliminated or minimized in the landslide hazard area.

Construction of new trail:

No clearing, external construction or other disturbance in a fish or wildlife habitat of importance is

allowed during breeding seasons.

Allowed as long as the trail is not constructed of impervious surfaces that will contribute to surface
water run-off, unless the construction is necessary for soil stabilization or soil erosion prevention or
unless the trail system is specifically designed and intended to be accessible to handicapped

persons.

to the maximum extent practical, buffers are expanded equal to the width of the trail corridor

including disturbed areas.
there is not another feasible location with less adverse impact on the critical area and its buffer.

the trail is not located over habitat used for salmonid rearing or spawning or by a species listed as
endangered or threatened by the state or federal government unless the department determines

that there is no other feasible crossing site.
the trail width is minimized to the maximum extent practical.
the construction occurs during approved periods for instream work.

the trail corridor will not change or diminish the overall aquatic area flow peaks, duration or volume
or the flood storage capacity.

the trail may be located across a critical area buffer for access to a viewing platform or to a
permitted dock or pier.
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Attachment B: State Sources of Science

Washington State Department of Ecology’s sources of science for wetlands include, but are not limited to:

= Wetlands in Washington State - Volume 1: A Synthesis of the Science, March 2005

= Wetlands in Washington State - Volume 2: Guidance for Protecting and Managing Wetlands, April
2005

= Update on Wetland Buffers: The State of the Science, October 2013

®=  Washington State Wetland Rating System for Western Washington, 2014 Update

= Selecting Wetland Mitigation Sites Using a Watershed Approach, December 2009

The Washington State Department of Fish and Wildlife's sources of science for fish and wildlife habitat
conservation areas include, but are not limited to:

"  Management Recommendations for Washington's Priority Habitats: Riparian, 1997 (currently being

updated and open for public comment)

®  Riparian Ecosystems, Volume 1: Science Synthesis and Management Implications, 2018

®  Riparian Ecosystems, Volume 2: Management Recommendations, 2018

= Stream Habitat Restoration Guidelines, 2012

"  Water Crossing Design Guidelines, 2013

The Washington State Department of Ecology describes sources of best available science and effective
regulation in frequently flooded areas at a website:

=  Frequently flooded areas: Critical Areas Ordinance, accessed September 19, 2018

A description of geologic hazards, mapping, and resources is found at the Washington Department of
Natural Resources website:

=  Geologic Hazards and the Environment, accessed September 19, 2018.

The Washington State Department of Commerce Growth Management Services has also been updating
guidance on how jurisdictions consider BAS in critical areas regulations, with several chapters completed
in June 2018, and the final chapters ready in fall 2018:

= Critical Areas Handbook, 2018
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https://fortress.wa.gov/ecy/publications/summarypages/0506006.html
https://fortress.wa.gov/ecy/publications/summarypages/0506008.html
https://fortress.wa.gov/ecy/publications/SummaryPages/1306011.html
https://fortress.wa.gov/ecy/publications/SummaryPages/1406029.html
https://wdfw.wa.gov/publications/00029/
https://wdfw.wa.gov/publications/01987/
https://wdfw.wa.gov/publications/01988/
https://wdfw.wa.gov/publications/01374/wdfw01374.pdf
https://wdfw.wa.gov/publications/01501/wdfw01501.pdf
https://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Guidance-for-floodplains-Critical-Areas-Ordinanc
https://www.dnr.wa.gov/programs-and-services/geology/geologic-hazards-and-environment
https://www.commerce.wa.gov/serving-communities/growth-management/growth-management-topics/critical-areas/

Attachment C: Public Facility and Utility Evaluation

This section considers system plans or master plans, how these plans address alternative public facility
and utility locations, and how they have identified avoidance, impacts, and mitigation measures.

PARKS

Growth Management Act Goals and Requirements

Goals — RCW 36.70a.020

(9) Open space and recreation. Retain open space, enhance recreational opportunities, conserve fish and
wildlife habitat, increase access to natural resource lands and water, and develop parks and recreation
facilities.

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.

(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(8) A park and recreation element that implements, and is consistent with, the capital facilities plan
element as it relates to park and recreation facilities. The element shall include: (a) Estimates of park and
recreation demand for at least a ten-year period; (b) an evaluation of facilities and service needs; and
(c) an evaluation of intergovernmental coordination opportunities to provide regional approaches for
meeting park and recreational demand.

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned by
public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the future
needs for such capital facilities; (c) the proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that will finance such capital facilities within projected funding
capacities and clearly identifies sources of public money for such purposes; and (e) a requirement to
reassess the land use element if probable funding falls short of meeting existing needs and to ensure that
the land use element, capital facilities plan element, and financing plan within the capital facilities plan
element are coordinated and consistent. Park and recreation facilities shall be included in the capital
facilities plan element.

Identification of Open Space Corridors — RCW 36.70A.160

Each county and city that is required or chooses to prepare a comprehensive land use plan under RCW
36.70A.040 shall identify open space corridors within and between urban growth areas. They shall
include lands useful for recreation, wildlife habitat, trails, and connection of critical areas as defined in
RCW 36.70A.030. Identification of a corridor under this section by a county or city shall not restrict the
use or management of lands within the corridor for agricultural or forest purposes. ...
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Other Laws and Rules

Federal Americans with Disabilities Act requirements influence project locations and design, e.g. trail and
sidewalk widths and parking.

The State Shoreline Management Act requires no-net-loss of shoreline ecological function and requires
shoreline public access be implemented when new demand is created.

W ashington State plans for state facilities and applies public use rules and regulations.

Inventory

After Kenmore incorporated in 1998, the City eventually inherited parks acquired by King County.
Kenmore has 92.5 acres of parks.

Exhibit 1. Kenmore Park Inventory

Park Name Classification Acreage Shoreline Stream  Wetland Flood Geo
Linwood Neighborhood 1.4 X

Moorlands Neighborhood 3.6

Northshore Summit Neighborhood 3.6 X X
Squire’s Landing Nature 40.4 X X X X
Wallace Swamp Creek  Nature 25.5 X X X X
Rhododendron Community 12.5 X

Log Boom Waterfront 5.5 X X

Total 92.5

Source: City of Kenmore 2013

Other regional facilities include St Edward State Park, Burke Gilman Trail, and Tolt Pipeline Trail.

Exhibit 2. Regional Park Facilities

Park Name Owner Acreage/Length Shoreline Stream Wetland Flood Geo
St Edward State Park 291 acres X X X X
Burke-Gilman King County 2.5 miles X X X X X
Trail

Tolt Pipeline Trail ~ Seattle/Kenmore .28 miles X

Source: City of Kenmore 2013

The City has also inherited or acquired Public Open Space, which includes property that is not presently
accessible or serves to protect habitat or environmentally sensitive areas. Examples include the Inglewood
Wetlands located along Lake Washington and the Sammamish River and multiple parcels along 731
Avenue NE associated with flood control efforts. In all the City has 29.36 acres of city-owned open
space, King County has 2.58 acres associated with the heron rookery, and Seattle Audubon has 4.16
acres.

System Management / Future Plans

The City plans and manages its parks, recreation, and open space through a Park, Recreation, and Open
Space Plan (PROS; adopted Nov. 25, 2013). The City has goals to enhance and develop its existing
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properties, add a water walk, as well as protect sensitive areas. The PROS Plan also has a habitat
conservation element.

Goal P-2 Create an interconnected system of Linear Parks, sidewalks, bike routes and safe crossings
linking and improving access to the downtown, waterfront, parks, and public spaces within Kenmore
and with neighboring cities. (A/D) (PP)

Goal P-3 Protect environmentally sensitive areas, including Nature Parks, and provide opportunities
for restoration, enhancement and public access. (S)

Goal P-4 Preserve, develop, and enhance existing parks and similar city properties to provide a
balance between passive and active recreation opportunities, acquire new parks where needed and
appropriate and when resources are available.

Kenmore has also developed park master plans for most parks which identify critical area protection and
enhancement measures. The Kenmore Walkways and Waterways includes several projects in current
parks including Rhododendron Park, Log Boom Park, and Squire’s Landing.

Exhibit 3. Kenmore Parks Plans and Critical Area Protection & Enhancement Measures

Property Master Plan Critical Area Protection & Enhancement Measures

Linwood Not applicable

Moorlands Not applicable

Northshore Summit = Enhanced wetland, wetland buffer

Squire’s Landing = New elevated walkways, trails, and viewpoints, and natural
open space and environmental enhancements (listed below)

® Environmental enhancements: upland restoration, wetland
creation area, wetland restoration/enhancement, and
wetland buffer.

Wallace Swamp Creek X = Restore degraded habitat areas including riparian corridor

restoration

XiXiX X

Rhododendron X ®* Walkways and Waterways Proposals: improve public

access to waterfront and to preserve and enhance

ecological functions of existing wetlands and their buffers.

Log Boom X ® Improve public access to Lake Washington waterfront and
preserve and enhance ecological functions of existing
wetlands and their buffers, as much as possible.

= log Boom Beach restoration assumes 6:1 mitigation for 0.5-
acre beach restoration

Tolt Pipeline Trail X Not applicable
Water Walk and Future = Since land is not fully acquired the environmental conditions
Waterfront Master Plan are unknown. If critical areas are present, critical area

regulations, shoreline regulations, and master planning
would determine habitat protection and enhancement
measures.

Twin Springs Park (Future) Future ® Habitat restoration

Source: City of Kenmore 2013, 2018
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Summary

The City owns developed and undeveloped parkland and open space. Other state and county agencies
own regional parkland and trails. Most of the properties contain critical areas or their buffers and serve
both recreation and open space functions.

Future park and trail development has been identified through a system plan. Given limited land
availability and development patterns, the City must leverage its existing parks and work with partners
such as Seattle on the Tolt Pipeline to create new opportunities. To connect existing and future facilities
and to provide recreation that meets the demand for parks and recreation, the City would develop
already disturbed sites in an urban environment with degraded wetlands and streams and shorelines.
There are opportunities for both recreation and environmental protection and enhancement going
forward. The City has identified opportunities for restoration and enhancement on its park sites through
master plans. Master plans have thoughtfully balanced both public access to recreation with stewardship
of environmentally sensitive areas and enhancement /restoration.

SCHOOLS

Growth Management Act Goals and Requirements
Goals — RCW 36.70a.020

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.

(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned by
public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the future
needs for such capital facilities; (c) the proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that will finance such capital facilities within projected funding
capacities and clearly identifies sources of public money for such purposes; and (e) a requirement to
reassess the land use element if probable funding falls short of meeting existing needs and to ensure that
the land use element, capital facilities plan element, and financing plan within the capital facilities plan
element are coordinated and consistent. Park and recreation facilities shall be included in the capital
facilities plan element.

Other Laws and Authorities

Many state laws address education requirements from operations to curriculum to public works. A
detailed list is available at this link: http://www.k12.wa.us/RulesRegs.aspx. In terms of a duty to serve,

any child 8 years of age and under 18 years of age shall attend a public school.
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Inventory

There are three elementary schools, one middle school, and one high school in Kenmore. All were built

decades before Kenmore incorporated in the 1950s and 1960s. Many decades later, schools were

modernized. All have portables.

Exhibit 4. School Sites in Kenmore: Capacity, Age, Recent Improvements

School Year Last Permanent Portables Total
Built Moc!e.rnlzqilon or Clqssroo.m Total # Interim % of Capacity
addition Capacity .
Capacity Total
Arrowhead ES 1957 1994/2011 312 4 96  23.5% 408
Kenmore ES 1955 2002/2011 408 6 144 26.1% 552
Moorlands ES 1963 2002/2011 432 9 216 33.3% 648
Kenmore MS 1961 2002/2008/2012 849 1 23 2.6% 872
Inglemoor HS 1964 2000 1,677 6 146 8.0% 1,823
Source: Northshore School District, 2017
Most of the school sites are located in or near mapped critical areas and their buffers.
Exhibit 5. Kenmore School Sites and Critical Areas Onsite or Near
School Shoreline Stream Wetland Flood Geo
Arrowhead ES X
Kenmore ES X X
Moorlands ES
Kenmore JHS X X X
Inglemoor HS X

Source: City of Kenmore, BERK 2018

System Management / Future Plans

District growth projections anticipate growth of over 2,300 new students in the next ten years. The District
also must respond to federal and state requirements, e.g. reduced class sizes. The District uses several
means to manage and efficiently use its facilities such as altering attendance boundaries, installing
portables, and adding capacity at existing sites or new properties. However, no major capital projects
are proposed in Kenmore in the 2017 6-year capital facility plan (2017-2022). Improvements are
proposed in other locations in the district. However, as shown in prior tables the schools are several
decades old and were modernized for the most part in 2011 and 2012 except for Inglemoor High
School last modified in 2000. It is anticipated that future school improvements may be proposed as needs
or demand arises.

The District conducts environmental review itself, but projects in or near critical areas must comply with
City regulations.
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ROADS AND TRAILS

Growth Management Act Goals and Requirements

Goals — RCW 36.70a.020

(3) Transportation. Encourage efficient multimodal transportation systems that are based on regional
priorities and coordinated with county and city comprehensive plans.

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.

(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(6) A transportation element that implements, and is consistent with, the land use element.
(a) The transportation element shall include the following subelements:

(i) Land use assumptions used in estimating travel;

(ii) Estimated traffic impacts to state-owned transportation facilities resulting from land use assumptions to
assist the department of transportation in monitoring the performance of state facilities, to plan
improvements for the facilities, and to assess the impact of land-use decisions on state-owned
transportation facilities;

(iii) Facilities and services needs, including: [see law for details — all modes — local and state]
(iv) Finance, including: [see law for details]

(v) Intergovernmental coordination efforts, including an assessment of the impacts of the transportation
plan and land use assumptions on the transportation systems of adjacent jurisdictions;

(vi) Demand-management strategies;

(vii) Pedestrian and bicycle component to include collaborative efforts to identify and designate planned
improvements for pedestrian and bicycle facilities and corridors that address and encourage enhanced
community access and promote healthy lifestyles.

(b) After adoption of the comprehensive plan by jurisdictions required to plan or who choose to plan
under RCW 36.70A.040, local jurisdictions must adopt and enforce ordinances which prohibit
development approval if the development causes the level of service on a locally owned transportation
facility to decline below the standards adopted in the transportation element of the comprehensive plan,
unless transportation improvements or strategies to accommodate the impacts of development are made
concurrent with the development. These strategies may include increased public transportation service,
ride-sharing programs, demand management, and other transportation systems management strategies.

(c) The transportation element described in this subsection (6), the six-year plans required by RCW
35.77.010 for cities, RCW 36.81.121 for counties, and RCW 35.58.2795 for public transportation
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systems, and the ten-year investment program required by RCW 47.05.030 for the state, must be
consistent.

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned by
public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the future
needs for such capital facilities; (c) the proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that will finance such capital facilities within projected funding
capacities and clearly identifies sources of public money for such purposes; and (e) a requirement to
reassess the land use element if probable funding falls short of meeting existing needs and to ensure that
the land use element, capital facilities plan element, and financing plan within the capital facilities plan
element are coordinated and consistent. Park and recreation facilities shall be included in the capital
facilities plan element.

Other Laws and Authorities

If federal funds are used for roads or if a permit is required from a federal agency, the City must
comply with the National Environmental Policy Act and related environmental authorities such as federal
Endangered Species Act. Many roads have stormwater facilities and must comply with other state or
federal laws (see below).

Inventory

The City of Kenmore owns and maintains over 110 miles of public road, and shares management of 2
miles of SR 522 with the Washington State Department of Transportation. The City’s Public Works
Department manages the improvement and maintenance of this transportation network.

Some roadways cross or abut streams, wetlands, floodplains, and geologically hazardous areas. Many
of the roads were established decades ago without modern stormwater treatment or management.

SR 522 is a state highway under Kenmore’s management. It is an essential public facility under state
laws. It crosses shorelines (e.g. Swamp Creek), creeks, floodplains, and geologically hazardous areas
(seismic), and lies near wetlands.

System Management / Future Plans

The City or state may require roadway improvements to manage all modes of travel — cars, transit,
bikes, and pedestrians.

The City has adopted a Transportation Element of its Comprehensive Plan. The City also phases and
programs projects through its Capital Facility Plan and Transportation Improvement Program. The City
also has a Neighborhood Transportation Plan Program, where local projects may include signing and
striping or lighting. Some larger projects may also be identified.

A sample of city capital programs and projects include:

= SR 522 West Segment B Improvements (57 to 615" Avenues)
=  West Sammamish River Bridge (Southbound Traffic) (See environmental permitting results below)
=  Sidewalk Plan — 20-30 Year Plan with 6-Year Priority List

=  Walkways and Waterways
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o Juanita Drive Pedestrian and Bicycle Safety

o 68th Avenue Pedestrian and Bicycle Safety

Examples of recent road projects that resulted in shoreline and critical areas permits and related
enhancements include:

West Sammamish River Bridge Proposal and Environmental Protection: Replacement of an existing
two-lane, 600 foot-long by 30-foot-wide bridge that carries southbound traffic across the Sammamish
River (“West Sammamish River Bridge”). Constructed in 1938, the West Sammamish River Bridge has
become an important link in the regional transportation network; each day 26,000 vehicles and 2,000
transit riders utilize the bridge. In 2012, an inspection of the bridge revealed critical deficiencies
including cracking, settlement and significant loss of soil around the piers. The bridge sufficient rating is
6.45 out of 100; replacement is considered critical. Repair is not considered cost-effective or practical.
The project proposes to replace the deteriorated bridge with a new and wider two-lane bridge that
includes an added 16-foot-wide bicycle and pedestrian path that meets current ADA standards.

The existing bridge is supported by 11 piers and the new replacement bridge will be supported by six
(6) piers that align with the East Sammamish River Bridge, resulting in a net reduction of piers and
improved navigability and channel flow. Coffer dams will be installed to isolate pier removal and pier
installation areas from Sammamish River flows.

The project does not add additional vehicle capacity and is not anticipated to result in additional noise.
Work includes construction of the bridge, abutments, roadway work tying the new bridge into 68th
Avenue NE/Juanita Drive NE roadways, lighting, aesthetic improvements to the East Sammamish River
Bridge so both bridges match, extending and improving bicycle and pedestrian facilities along both sides
of 68th Avenue NE, upgrading signals, replacing utilities, landscaping, stormwater treatment, and
temporary reconfiguring boat launch parking during construction.

The project spans three (3) shoreline environments: 1) Downtown Waterfront (DW) located north of the
Sammamish River, 2) Urban Conservancy (UC) located south of the Sammamish River, and 3) Aquatic (A)
located in areas below the Ordinary High-Water Mark (OHWM).

Environmentally Critical Areas include the Sammamish River, Fish and Wildlife Habitats of Importance,
Seismic Hazard, Flood Hazard, and two (2) associated Wetlands. Environmentally critical areas have
been addressed in detail to ensure compliance and adequate protection measures.

Lower Swamp Creek Bridge Repair: The proposal is for the repair of existing bridge referred to as
Lower Swamp Creek Bridge #5015 located at NE 175th St and 80th Ave NE. The repair includes
patching pick holes on the top of the concrete bridge, treating the ends of the glulam cap beams with
roofing tar and covering with tin hats, hand relocating existing loose scatter riprap to protect the
upstream corner of Pier #1 and placing quarry spalls behind the timber fender planks. Best management
practices (BMPs), as outlined in the King County Surface Water Design Manual, will be implemented to
reduce and control soil erosion.
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STORMWATER

Growth Management Act Goals and Requirements

Goals — RCW 36.70a.020

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.

(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(1) A land use element designating the proposed general distribution and general location and extent of
the uses of land... The land use element shall provide for protection of the quality and quantity of
groundwater used for public water supplies. ... Where applicable, the land use element shall review
drainage, flooding, and storm water run-off in the area and nearby jurisdictions and provide guidance
for corrective actions to mitigate or cleanse those discharges that pollute waters of the state, including
Puget Sound or waters entering Puget Sound.

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned by
public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the future
needs for such capital facilities; (c) the proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that will finance such capital facilities within projected funding
capacities and clearly identifies sources of public money for such purposes; and (e) a requirement to
reassess the land use element if probable funding falls short of meeting existing needs and to ensure that
the land use element, capital facilities plan element, and financing plan within the capital facilities plan
element are coordinated and consistent. Park and recreation facilities shall be included in the capital
facilities plan element.

Other Laws and Authorities
The City must comply with:

=  Clean Water Act

= National Pollutant Discharge Elimination System

Inventory

Kenmore’s Public Works Department is responsible to ensure that public surface water and stormwater
systems function properly. They oversee 4,550 catch basins and manholes, 69 miles of drainage pipes,
13 miles of ditches, and over 200 flow control and water quality facilities.

The City also inspects and regulates privately owned and maintained surface water and stormwater
systems, including an additional 2,400 catch basins and manholes, 47.5 miles of drainage pipes, 6 miles
of ditches, and 130 flow control and water quality facilities. Surface water management also relies on
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the natural surface water system and vegetation including forests, wetlands, floodplains, rivers, and
streams on both public and private lands.

Development can cause problems like flooding, erosion, sedimentation, habitat loss, loss of groundwater
recharge, and water quality degradation, and therefore Surface Water Management policies, codes,
and procedures are implemented to reduce adverse impacts including comprehensive and thorough
permit review, construction inspection, enforcement, and maintenance. The City’s full Surface Water
Runoff Policy can be found in Kenmore Municipal Code Chapter 13.35. Since 2016, the City has utilized
the 2016 King County Surface Water Design Manual, City of Kenmore Surface Water Design Manual

Addendum, and the 2016 City of Kenmore Road Standard to design and implement projects.

Low Impact Development (LID) is the City’s surface water management philosophy that strives to manage

surface water at the source through principles such as, but not limited to:

=  Retention of native soils, vegetation and trees
= Reduction of impervious areas

®=  Clustering of development away from critical habitat

These requirements are met by using Best Management Practices (BMPs) like rain gardens, green roofs,
bio-retention facilities and permeable surfaces (including asphalt and concrete pavements, pavers and
reinforced vegetated surfaces).

SEWER AND WATER

Growth Management Act Goals and Requirements

Goals — RCW 36.70a.020

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.

(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned by
public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the future
needs for such capital facilities; (c) the proposed locations and capacities of expanded or new capital
facilities; (d) at least a six-year plan that will finance such capital facilities within projected funding
capacities and clearly identifies sources of public money for such purposes; and (e) a requirement to
reassess the land use element if probable funding falls short of meeting existing needs and to ensure that
the land use element, capital facilities plan element, and financing plan within the capital facilities plan
element are coordinated and consistent. Park and recreation facilities shall be included in the capital
facilities plan element.
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http://www.kenmorewa.gov/publicworks/swm/swmdevelopment/LID

Other Laws and Authorities

The District must abide by several state and federal laws:

®=  Federal Clean Air Act

=  Federal Clean Water Act

®=  Federal Endangered Species Act
®=  Local Permits (e.g. Critical Areas)
" Municipal Water Law

®=  National Environmental Policy Act
®  Reclaimed Water Regulations and Standards
=  Safe Drinking Water Act

= Shoreline Management Act Permit
=  State Hydraulic Project Approval
=  State Environmental Policy Act

=  State Water Pollution Control Act

=  Woater Rights

Inventory

Northshore Utility District provides the local water distribution system and wastewater collection system.
The district purchases water from the City of Seattle and has a 60-year contract as of 2005.

The Northshore Utility District has a duty to serve within its water retail service area. All proposed
structures and developments within the District’s retail service area is required connect directly to the
District’s water system.

The water system traverses every corner of Kenmore and crosses all types of critical areas and
shorelines.
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Exhibit 6. Water System Base Map
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The District has a 2017 Water System Comprehensive Plan. Proposed water system capital projects are
proposed in Kenmore including water main replacement projects. For example, projects include St.
Edwards Water Main Loop that will be located in an existing sewer easement. The Inglemoor Restrained
Joints in Liquefaction Zone Project will strengthen the pipeline through unstable soils along its alignment.
The 68th Avenue Ne Bridge Water Main Replacement would will replace approximately 800 linear feet
of the existing 12-inch ductile iron water main attached to the existing bridge crossing of the Sammamish
River. The Sammamish River Crossing Replacement Water Mains project plans to directionally drill a 10-
inch water main beneath the Sammamish River at 84th Avenue NE. The Inglemoor Transmission Main
Replacement would replace the Inglemoor Transmission Main between the Tolt connection and the
Inglemoor Tank Farm and likely follow the alignment of the existing pipeline.

The District owns and operates a wastewater collection system consisting of collection sewers, trunk
sewers, lift stations and force mains. King County’s Department of Natural Resources (KCDNR) Brightwater
Treatment System provides wastewater treatment. In response to increased growth and limited expansion
options, KCDNR designed and constructed the Brightwater Treatment System which began operation in
September 2011.
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Exhibit 7. Wastewater System
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The District has a 2006 Wastewater System Comprehensive Plan. A recently bid project in Kenmore
includes:

=  Slough/68 City of Kenmore Bridge Sewer Bypass Installation of approximately 380 linear feet (LF)
sanitary sewer piping, approximately 170 LF of steel casing pipe, four manholes, one sanitary sewer
stub, two connections to the existing system, and abandonment in place of the existing sanitary sewer
main. Work will include all labor, appurtenances, equipment to facilitate the work, and restoration.
The proposed project is located within City of Kenmore - Rhododendron Park, Kenmore Boat Launch,
and City right-of-way.

POWER AND TELECOMMUNICATIONS

Growth Management Act Goals and Requirements

Goals — RCW 36.70a.020

(10) Environment. Protect the environment and enhance the state's high quality of life, including air and
water quality, and the availability of water.
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(12) Public facilities and services. Ensure that those public facilities and services necessary to support
development shall be adequate to serve the development at the time the development is available for
occupancy and use without decreasing current service levels below locally established minimum standards.

Elements — RCW 36.70a.070

(4) A dtilities element consisting of the general location, proposed location, and capacity of all existing
and proposed utilities, including, but not limited to, electrical lines, telecommunication lines, and natural
gas lines.

Other Laws and Rules

The Washington Utilities and Transportation Commission (WUTC) regulates Power (electric and gas) and
Telecommunication utilities.

By rule, (WAC 480-100-238) and (WAC 480-920-238), all natural gas and electric utilities regulated by
the commission are required to develop plans for how they will obtain future energy resources for their

customers. An Integrated Resource Plan is used to identify a utility company's long-term energy resource
strategy. These plans describe how the company will meet future customer needs at the least cost to
ratepayers. Utility companies are required to update their plans every two years.

The WUTC regulates the rates and services of telephone companies operating in the state of
Washington. The Federal Telecommunications Act of 1996 was the first major re-write of

the Communications Act of 1934. It opened up local markets to competition, which changed the dynamics

of the existing system of funding universal service. The 1996 Act explicitly adopted principles to guide
universal service policy. These principles include:

®=  Promote the availability of quality services at just, reasonable and affordable rates for all
consumers

"  |ncrease nationwide access to advanced telecommunications services

= Advance the availability of such services to all consumers, including those in low income, rural, insular,
and high cost areas, at rates that are reasonably comparable to those charged in urban areas

= Increase access to telecommunications and advanced services in schools, libraries and rural health
care facilities

=  Provide equitable and non-discriminatory contributions from all providers of telecommunications

services for the fund supporting universal service programs

Inventory

Frontier Communications Northwest, Inc. serves Kenmore with traditional landline services. Puget Sound
Energy provides electric and natural gas service to Kenmore. These facilities tend to be in street rights of
way and are found in every neighborhood and extent of the city limits. The facilities cross all critical
areas types in Kenmore.

Puget Sound Energy is implementing a gas main relocation area across the Sammamish River Bridge in
2018: https://www.pse.com/pages/pse-projects/kenmore-public-improvement-projects. Other projects

are likely in the future as areas change, e.g. Lakepointe.
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Attachment D: Preparer Qualifications

SHANNON & WILSON, INC.

Amy Summe, Associate

Amy is a senior biologist/permit specialist and associate with Shannon & Wilson, Inc., a geotechnical
engineering and environmental services firm. Amy has more than twenty years of experience in local,
state and federal permitting of public and private projects, including schools, parks, utilities, roads, and
commercial and residential developments. Over the last 15 years, she has also specialized in policy and
regulation development: critical areas regulations updates under the state’s Growth Management Act
(over 6 efforts) and shoreline master programs under the Shoreline Management Act (managed or
contributed to more than over 34 efforts, including cities and counties in eastern and western
Washington). Most of those SMP updates also included updates of the critical areas regulations as they
apply in shoreline jurisdiction.

Education

=  B.S. Zoology, Washington State University, Pullman, 1997

=  B.S. Environmental Science, Washington State University, Pullman, 1997

BERK CONSULTING, INC.

Lisa Grueter, Principal

Lisa is a senior land use planner and principal with BERK Consulting, Inc., a public policy firm. Lisa has
more than thirty years of experience in community planning for the public and private sectors. Her
expertise includes comprehensive planning, subarea planning, capital facility planning, and development
regulations under the state’s Growth Management Act (over 24 efforts), programmatic and planned
action environmental documentation under the State Environmental Policy Act (over 36 efforts), and
shoreline master programs under the Shoreline Management Act (over 15 efforts).

Education

®=  Master of City Planning, University of California, Berkeley, 1990
= B.A. Social Ecology, University of California, Irvine, 1987

=  American Institute of Certified Planners
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